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THE ADMINISTRATIVE COURT: THE NEXT STEP 

 

THE HON MR JUSTICE HICKINBOTTOM 
QUEEN’S BENCH DIVISION LIAISON JUDGE FOR THE WESTERN CIRCUIT 

 

1. I am extremely pleased to be here at the inaugural meeting of the South West 

Administrative Lawyers’ Association.  If I might say so, the formation of this 

Association is timely, and welcome. 

 

2. The work of the Administrative Court is extraordinarily wide in scope.  In the last 

week, I have sat on a challenge to the failure of the Government to provide approved 

premises for indeterminate sentence prisoners (many of whom need to have such 

premises available for temporary release on licence, as a step towards persuading the 

Parole Board to release them more permanently on licence), the JR of a health board 

decision to close the in-patients facility (the beds) at a West Wales hospital, and a 

statutory challenge to a traffic regulation order reconfiguring traffic at the junction of 

the A38 and A380.  I have granted permission – more or less – to a challenge to the 

Welsh Ministers decision to allocate EU farm subsidies in respect of moorland on the 

basis of the 400m contour.  I have refused permission to challenge the decision of the 

same Ministers not to build a road to a quarry in South Wales.  I have refused an 

appeal from the Crown Court by way of case stated in a case where the prosecution 

was taken over from the local authority by the national Government, which made the 

calculation of the limitation period for the prosecution interesting.  I have delivered 

judgments on the meaning of “implementation of planning permission”, as to whether 

it is a point in time event or a continuous process; and, as at least one of you knows, 

upon whether the First-tier Tribunal (Property Chamber) has the power to make a 

management order over land outside the relevant leaseholders’ premises under Part II 

of the Landlord and Tenant Act 1987.  Next week, I start off with a challenge to a 

coroner’s decision not to empanel a jury for an inquest into the unfortunate death of a 

woman in an East Midlands hospital.   
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3. That is just a week’s worth; and all done outside London.  The tapestry of the 

Administrative Court is extremely rich in its weave.  The work is challenging and, 

above all, interesting.     

 

4. But, for all of its diversity, there are common threads.  The principles of public law 

apply to virtually all of our cases: a decision can only be challenged on well-

recognised public law grounds.  The jurisdiction we exercise is the ancient 

jurisdiction of the monarch, who reserved to himself the ability to supervise (and, if 

necessary, overrule) the servants to whom he gave power.  The judges have now been 

employed to exercise that jurisdiction on behalf the Crown; and, of course, there are 

many organs of state, including central, devolved and local government, tribunals, 

inferior courts, and all sorts of other bodies which exercise statutory functions that are 

now the servants of the state (including the EU) which we now supervise.   

 

5. Because we are exercising the old prerogatives of the Crown, the jurisdiction of the 

Administrative Court (and, before it, the Crown Office List), has always been 

peculiarly metrocentric.  The king was in London, and that is where all of the old 

writs had to be issued, and heard. 

 

6. However, government has become more complicated.  The monarch has, for many 

purposes, been transplanted by Parliament; but that too is London-based.  But the real 

law-making does not happen in Parliament.  In terms of sheer quantity, laws are now 

predominantly made, of course under the authority of Parliament, but by the 

executive, Ministers of the Crown; and by local authorities, European authorities and 

devolved authorities.  And do they churn it out.   

 

7. As a result, there have been two particular recent developments in the work of the 

Administrative Court.  First, the number of cases in our court has dramatically 

increased, in parallel with the increase in subordinate legislation and the increasing 

tendency to give the executive and others subordinate to Parliament powers expressed 

in wide terms.  When the Administrative Court took over from the Crown Office List 

in the 1970s, there were tens of cases – all heard, not just by a Divisional Court, but 
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by a Divisional Court presided over by the Lord Chief Justice.  In the year 2012-13, 

there were about 17,000 cases.   

 

8. Second, driven by the principle of access to justice, in the last 10 years or so, active 

steps have been taken to ensure that Administrative Court claims can be issued, 

managed and heard out of London.  Until 1999, cases could only be issued and heard 

in London.  However, with the dawn of devolution, on 30 June 1999, the Lord Chief 

Justice issued a Practice Direction enabling public law proceedings to be issued in 

Cardiff, and a facility was opened to enable claims to be lodged in the Cardiff Civil 

Justice Centre.  However, this arrangement was effectively restricted to a postbox 

facility: the papers were sent to London to be issued and managed.  But, the court 

could also direct that specific cases be heard in Wales and, with increased devolution 

of powers, the court emphasised that, as well as practical considerations, the 

developing constitutional and devolution landscape meant there was a “deepening 

imperative” for decisions made by national and local government in Wales affecting 

people in Wales being heard in Wales (R (Deepdock Ltd) v The Welsh Ministers 

[2007] EWHC 3347 (Admin) at [20]; see also Condron v The National Assembly for 

Wales [2006] EWCA Civ 1573, [2007] LGA 87 at [110], in which it was said that that 

particular case – which, like the appeal from it, was heard in London – had “cried out 

to be heard in Wales”).  

 

9. That imperative was, of course, mainly political, driven by devolution ; but, in 2007, a 

Working Group chaired by the then Vice President of the Queen’s Bench Division Sir 

Anthony May in its report “Justice Outside London”, proposed that fully functional 

offices of the Administrative Court be set up in a number of cities outside London.  

The main driver for this initiative was to facilitate local access to justice, for both 

parties and others with an interest in the public law decisions being challenged.  A 

further factor was, however, to encourage the legal profession outside London to act 

in public law cases. 

 

10. In April 2009, in line with that report, discrete Administrative Court offices were 

established in Birmingham, Manchester, Leeds and Cardiff, with the facility for 

issuing and managing Administrative Court claims.  Financial constraints meant that a 

fifth planned office, in Bristol, was not pursued.  The offices were designed to enable 
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all Administrative Court proceedings to be started, administered and heard in the 

relevant court centres, save for very narrow excepted classes of claim (e.g. terrorist, 

extradition and Proceeds of Crime Act proceedings; as set out in CPR PD54.D para 

3.1).  Each office has its own dedicated staff, including an Administrative Court 

lawyer, who, unlike those in London (with its enormous work-load), are able to 

manage cases closely from start to finish.  Judicially, it was supported by two Queen’s 

Bench Division Liaison Judges – one for the North and North Eastern Circuits, and 

one for the Midland and Wales Circuits – as well as visiting High Court Judges and 

local Deputy High Court Judges.  

 

11. In 2012, although there were still no funds available for a dedicated office in Bristol, 

an Administrative Court in Bristol was opened, to deal with public law cases arising 

on the Western Circuit, which could be issued and managed from the Administrative 

Court Office in Cardiff.  This new facility allows Western Circuit cases to be heard 

here, in Bristol. 

 

12. In addition, a new practice direction to the Civil Procedure Rules (CPR PD54.D) 

enables appropriate cases to be transferred from London, to the Administrative Court 

here.  Under the practice direction, the general expectation is that proceedings will be 

administered in Cardiff and heard in Bristol if the claimant’s closest connection is 

with the Western Circuit; but other criteria to be considered in relation to transfer 

include the nature and location of the decision-maker.  In practice, the Administrative 

Court Office lawyers identify cases that appear appropriate to transfer – because of 

the claimant’s address, or the identity of the decision-maker – and then refer the case 

to one of the QB Liaison Judges, now Stewart J and me.  If we consider it appropriate, 

we make a Minded to Transfer Order, by which the case is automatically transferred 

unless a party objects within 7 days.  Objections are usually based upon where the 

relevant legal representatives are based; but, usually, such considerations carry little 

weight.  In public law cases, in which the public often have a real interest, it is 

important for open justice for cases to be heard locally.  Although of course a party 

has the right to choose its own legal representatives, if it chooses solicitors or Counsel 

from London for a Western Circuit case, they cannot expect that to be determinative 

of venue.  There is a presumption that competent local legal representatives are 

available. 
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13. There is no doubt that the regionalisation of the Administrative Court has been a 

success. Now, over 15% of the court’s work is dealt with and heard outside London.  

Whilst, I hope, offering a full service (as this Lord Chief Justice has stressed we 

must), we do things differently out of London; hopefully, to the benefit of the parties, 

the professions locally and, I might add, the judges.   

 

14. One important element of all of this – to which, again, the Lord Chief Justice is 

committed – is to have legal professionals, from all sides of the profession, available 

locally to deal with the work.  Regionalisation cannot work – and, certainly, cannot 

work well – without having lawyers in the regions, who can do the work.  There are 

common strands in this diverse work; and so I am sure that this Association, at which 

matters of common interest can be discussed, can only be a very good thing, both for 

its members and for public law in this area and those we serve.  

 

15. In Bristol, we have had a good start.  Much of the work has been planning, and that 

work has been strong.  We have a good working relationship between Bristol and the 

Administrative Court Office in Cardiff, David Gardner spending a day a week here 

and more if required.  In Jerry, we have someone who could not be more 

accommodating when it comes to hearings.  From a personal point of view, coming to 

Bristol to sit is a real joy.   

 

16. In addition to the staff, perhaps I should explain which judges are here.  We have two 

circuit judges who sit in the Administrative Court, Judges Denyer and Cotter.  One or 

both are generally available.  We also have a number of judges in Cardiff, including 

Judge Jarman, who sits in the Planning Court.  I am the QB Liaison Judge for the 

Midland, Wales and Western Circuits, which means that I am on circuit for the whole 

of the second half of each term.  I go to Cardiff and Bristol first, and then to 

Birmingham.  So, I am here in Bristol three times a year.  In the first half, another 

judge will come, on the same itinerary.  He or she will select the slot by ballot.  In 

addition, if there are planning cases that need to be heard quickly, we can and do 

arrange to send a judge from London to hear those on an ad hoc basis. 
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17. That is where we are now.  What about the future?  What are the next steps?  Let me 

briefly mention five matters that are currently impacting on the Administrative Court 

and are likely to affect the future business of the court.  

 

18. First, there has been the recent transfer of immigration and asylum work from the 

Administrative Court to the Upper Tribunal.  I have no doubt that this was a necessary 

step to ensure that public law work was dealt with properly and promptly, as it should 

be.  The figures were not so startling here, where the balance of work has always been 

better; but in London, by October last year, three-quarters of the work was asylum and 

immigration, the total numbers of which continued to grow exponentially.  The flood 

of applications for judicial review appears to have caught the Home Secretary 

completely by surprise, although they result – you might think, quite foreseeably – 

from the policy of the Westminster Government to remove appeal rights from this 

area of government decision-making activity, which gives unsatisfied applicants no 

route of challenge but judicial review.  The practical result has been an inability on 

the part of her own Department and the Treasury Solicitor to respond to claims in the 

21 days allowed by the Rules, or in 42 days, or even 63 days.   

 

19. In R (Jasbir Singh) v Secretary of State for the Home Department [2013] EWHC 2873 

(Admin), last year, I dealt with the difficulties that this has caused.  In a public law 

context, we simply cannot impose the sort of very strict sanctions which might be 

imposed in private law claims, because we are dealing with the rights of individuals 

and the obligations of the State.  If the Secretary of State fails to put in summary 

grounds of defence, or commits some other procedural default, we cannot simply say 

to the claimant that they can have indefinite leave to remain in the UK, if that is what 

they seek.  No more can we send a claimant to his or her home country to face 

inhuman or degrading treatment or even death, or ignore his or her article 8 rights, 

because they did not apply to the court to protect their rights promptly. 

 

20. In my view, it is right for the two modes of challenge to be dealt with in the same 

forum; as now, with minor exceptions, they are.  The Upper Tribunal is now getting to 

grips with this huge influx of work.  Out of London, I am anxious that we retain that 

work; and David Gardner has now become lawyer for not only the Administrative 

Court Office here, but also the Upper Tribunal in Wales.  Procedures have been put in 
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place to enable Upper Tribunal applications to be issued in Cardiff, and heard in 

Cardiff or Bristol by Upper Tribunal judges, including those court system judges who 

sit in the Administrative Court.  My plea to the professions is to use that facility, and 

keep the work and the expertise in that work here.  It is important. 

 

21. Second, planning work.  One of the problems caused by the deluge of immigration 

work in London is that planning cases took a long time to be determined, because they 

had to wait for their turn in the queue.  They were taking a year or more to decide.  

That was clearly unacceptable.  As a result, last year Sir John Thomas as then 

President of the Queen’s Bench Division instituted a protocol for planning cases, 

which set guidelines as to the time in which they should be heard and determined; and 

ensured so far as possible that an appropriate judge heard each case, whether in 

London or elsewhere.  Under the new scheme, “significant” planning cases can only 

be heard by a dedicated cadre of judges.  Earlier this year, that initiative was 

effectively taken up by the executive, who pressed through the establishment of a 

Planning Court, subject to the same time constraints and restrictions on whom might 

hear cases.  All of this happens under the umbrella of the Administrative Court, but 

under a Lead Judge for the Planning Court, Lindblom J.   

 

22. I have been a great supporter of these moves.  The government want planning cases to 

be determined quickly, because they consider, with some justification, that large 

developments are an important driver of the economy, both in terms of the 

construction work itself and the jobs created by completed development.  I agree that 

planning cases should be determined quickly, and by an appropriate judge.  But I also 

think that it remains important that they are heard locally.  They often give rise to 

strong local interest and feelings, and the principle of open access to justice is, in my 

view, particularly important.  Planning enquiries are held locally; planning challenges 

in the Administrative Court should be too. 

 

23. What does this mean in practice?  First, we are transferring out of London planning 

cases which clearly have a connection to a particular circuit.  They are usually easy to 

identify, because there is an identifiable site with a postcode.  You might think that it 

is quite difficult for parties to say that a claim involving a site in Bristol, where the 

Claimant is a West of England company and the Defendant is a local authority should 
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be heard in London.  But it happens, and happens frequently.  The usual reasons are 

twofold.  First, it is said that there is a greater chance of getting a planning judge in 

London.  But that simply is not so; a planning case will get an appropriate planning 

judge in or out of London; and just as quickly.  Second, it is said that solicitors and 

Counsel from London have been instructed.  That is fine; but, as I have said with 

regard to Administrative Court cases generally, if a party chooses lawyers who are 

required to travel, that is a very weak factor in the balancing exercise required on 

determining where a case should be managed and listed. 

 

24. But the ingenuity of the professions should not be underestimated.  In a recent case 

here, involving the development of the Memorial Ground, there was an application for 

the judicial review hearing to be heard in London, because if it were heard in Bristol, 

those interested in the case would turn up.  The risk of civil disturbance was 

suggested.  Just in case any of you are concerned that this is a peculiarly West 

Country concern, I should say that I had a similar application from one of the parties 

in the case concerning the funding of the Ricoh Arena in Coventry.  In an increasing 

number of high profile cases, it is said that interest and emotions are running so high 

that it would be inappropriate or even dangerous to have a local hearing.  This 

argument is usually unimpressive.  Nobody in these cases has ever disrupted my court 

– and, if they were to attempt to do so, the court has adequate weapons at its disposal 

to prevent it.  But, in my experience, proper respect is usually maintained; and it is 

important that local people with a real interest in these issues are enabled to attend the 

court which hears them, if possible.  Both the Memorial Stadium and Ricoh Arena 

hearings were well-attended, by, amongst others, the local press – who streamed a 

constant commentary on the case.  We made sure that the hearings were conducted in 

a reasonably large court.  Everyone who wished, could get a seat; and the members of 

the public who attended provided not a moment’s trouble or disruption. 

 

25. This is one example of how we can deal with things, differently from London.  We 

may not have the same degree of security at Bristol Civil Justice Centre; but we do 

have staff and, in David Gardner, a lawyer who keep their ear to the ground; and with 

whom the parties can discuss these sorts of practical issue.  Some (but very few) 

solicitors take advantage of this ability; most wish to have a sensible and modest 



 9 

discussion to ensure that a hearing passes off without problems, and that local people 

who wish to hear a case can do so.   

 

26. The importance of promptness of disposal of planning cases may well mean that the 

hearing will be fixed for a date when Counsel of first choice is not available.  When 

we have a challenge to a large development, we are often told that all counsel who 

have been instructed cannot attend court for six or even twelve months.  I am afraid 

we cannot wait.  We do what we can to accommodate counsel, particularly for 

substantive hearings; but, if it is impossible to find a prompt date that is convenient 

for all counsel, we will fix it for an early date anyway; and one or more parties will 

have to choose again.  In practice, judicial review hearings are short and, if the case is 

big enough, counsel of first choice usually manage to attend whenever we fix it and 

whatever else they may potentially have on. 

 

27. Third, as I have already indicated, although we aim to give a full Administrative 

Court service here in Bristol, we need not and should not replicate London in the way 

in which we do things.  We need to remain flexible.  For example, we are continuing 

to try and sit in venues outside the main centres as and when appropriate.  Cases from 

this circuit are transferred to the Administrative Court Office in Cardiff, to be heard 

here on the Western Circuit.  All of the hearings to date have been in Bristol; and, 

although I appreciate the difficulties in sitting further West, in my view we should 

continue to seek opportunities to do so.  In Wales, I have sat in Mold, Wrexham and 

Welshpool over the last few months.  In my view, there is no reason why we should 

not hear (e.g) Cornish cases in Cornwall, particularly if they have generated much 

local interest in Cornwall.  Planning cases are one area in which this might be so.  

Outside London, such flexibility is important, and a virtue. 

 

28. We must continue to deal with the administration of public law in the West Country 

in this flexible way.  We have advantages over London, in that we understand the area 

and its legal needs, and, hopefully, we have a real dialogue with practitioners here that 

enables us to provide a different and thus better service for those who use the 

Administrative Court here. 
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29. Fourth, just a flag for those who are based here but may practice over the water in 

Wales.  Of course the law in Wales is different from that in England, and, as the 

Senedd continues to do its work, the divergence has grown.  However, until now, we 

have been able to work on the basis that the laws are essentially the same, the 

differences being relatively minor and we can easily cope with those. 

 

30. That is about to change.  The Social Services and Well-being (Wales) Bill, introduced 

into the Senedd in January 2013 and now at the report stage, will, when enacted, 

fundamentally affect the law on local authorities’ duties in relation to children and 

others who need care and support.  It is a core legislative framework bill.  It will 

transform the way in which social services are delivered.  The Housing (Wales) Bill, 

introduced last November, will, if enacted, fundamentally change huge areas of 

housing law in Wales, relating to private rented housing, local authority housing, 

homelessness and gypsy and traveller sites.  These are enormous changes in 

substantive law, that will give rise to new challenges in the Administrative Court 

made within a new statutory framework and against an entirely different backdrop.  

Certainly, they will provide new challenges to the legal profession.   You must at least 

be aware of these changes. 

 

31. I am going to leave practice and procedure there.  That, I think, is enough to be going 

on with.  I now move on to my fifth and final point, in which the law raises its ugly 

head. 

 

32. In public law, we expend most of our time interpreting statutes, regulations and 

policies; and sometimes we get so close too the details of our work – and much of that 

work does depend upon a detailed textual analysis of the relevant provisions – that we 

don’t step back and see the bigger picture and the broader issues.  It is one of those 

issues I just want to touch upon now. 

 

33. As I have explained, administrative law in England & Wales grew out of the exercise 

by the Crown, and then judges on behalf of the Crown, of its prerogative or 

supervisory jurisdiction.  The courts were keeping an eye on the performance of 

duties and the exercise of powers of the state, just as the monarch used to do.   
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34. What the courts could do, and what was outside their remit was clear; and we all 

knew where the line was drawn, although we spent many a happy hour trying to 

persuade a court that a particular case fell on one side of that line or the other.  

Classically, Lord Clyde set out the nature and scope of the supervisory jurisdiction of 

the courts in Reid v Secretary of State for Scotland [1999] 2 AC 512 at page 541F-G: 

 

“Judicial review involves a challenge to the legal validity of the decision.  
It does not allow the court of review to examine the evidence with a view 
to forming its own view about the substantial merits of the case.” 
 

He then went on to set out the traditional grounds for judicial review. 
 

35. There are innumerable similar expositions.  And we knew where we were.  The courts 

were concerned with process, not the merits of the decision which were entirely a 

matter for the decision-maker, appointed ultimately by Parliament to make the 

decision, because he or she was expert in balancing the relevant factors.  Of course, as 

Lord Greene MR taught us in Associated Picture Houses Ltd v Wednesbury 

Corporation [1948] 1 KB 233, a decision might be outside the scope of any possible 

reasonable decision and thus unlawful – but otherwise the decision-maker had a 

discretion – usually, wide – and, if he or she did not go outside that broad band of 

legitimate decisions, then the court would respect the decision and not interfere with 

it.  Hence, the references to being outside that scope as “Wednesbury unreasonable”, 

or, as my father put it, “bonkers as a matter of law”.  Although not a lawyer, he was 

entitled to express that robust view having not only come from Wednesbury, but in 

fact having graced the cinema in the case every Saturday as a boy.  It is perhaps as 

good a term as any. 

 

36. Administrative law was of course subject to the principle of precedent, to which the 

common law rigorously attaches.  Planning law is said to be difficult; but the first 

principle for many involved in planning cases is to identify the point in issue, find a 

case where that point has been determined by Sullivan LJ, and follow it.  Simple. 

 

37. Indeed, the conventional principles to which I have referred are firmly maintained in 

the field of planning law.  The courts themselves have long-recognised that town and 

country planning involves acute, complex and interrelated social, economic and 
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environmental implications, and that Parliament has consequently entrusted its 

regulation to administrative decision-makers with planning experience and expertise, 

namely planning authorities (whose planning officers and committees also have local 

knowledge), and on appeal the Secretary of State acting through inspectors.  

Certainly, the courts have eschewed any suggestion that they should engage with the 

merits of planning decision-making, leaving such decisions to the appointed decision-

makers, on the basis of guidance promulgated by the Secretary of State.  It is well-

recognised by the courts that planning decisions quintessentially require planning 

judgments of fact and degree, the merits of which are a matter entirely for the 

appointed administrative decision-makers.  The limited role of the court in these 

circumstances has been emphasised in innumerable cases, and was forcefully 

emphasised by Lord Hoffmann in the following passage from Tesco Stores Ltd v 

Secretary of State for the Environment [1995] UKHL 22 at [56]-[57]: 

“56… The law has always made a clear distinction between the question 
of whether something is a material consideration and the weight which it 
should be given.  The former is a question of law and the latter is a 
question of planning judgment, which is entirely a matter for the planning 
authority.  Provided that the planning authority has regard to all material 
considerations, it is at liberty (provided that it does not lapse into 
Wednesbury irrationality) to give them whatever weight the planning 
authority thinks fit or no weight at all.  The fact that the law regards 
something as a material consideration therefore involves no view about the 
part, if any, which it should play in the decision-making process. 

57. This distinction between whether something is a material 
consideration and the weight it should be given is only one aspect of a 
fundamental principle of British planning law, namely that the courts are 
concerned only with the legality of the decision-making process and not 
with the merits of the decision.  If there is one principle of planning law 
more firmly settled than any other, it is that matters of planning judgment 
are within the exclusive province of the local planning authority or 
Secretary of State.” 

In R (Alconbury Developments Ltd) v Secretary of State for the Environment, 

Transport and the Regions [2001] UKHL 23, Lord Hoffmann (at [129]) said that those 

cases did not require the court to substitute its decision for that of the administrative 

authority, and that such a requirement would not only be contrary to the jurisprudence 

of the European Court but “profoundly undemocratic”.  

 
38. Hence, according to this principle, in any challenge to such a planning decision, the 

courts are restricted to considering the legality of the decision-making process.  The 
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principle is well-established.  Indeed, hardly a challenge to an inspector’s decision 

goes by without the party seeking to uphold it referring to that passage from Lord 

Hoffmann’s opinion in Tesco Stores, and relying upon it as incontrovertibly 

establishing that principle. 

  

39. The quotation I gave from Reid is not arbitrary for, although plenty of cases say 

similar things, Lord Clyde said that in 1999, when the Human Rights Act brought the 

European Convention on Human Rights into direct effect.  The European Convention 

was drafted in the shadow of the atrocities of the Second World War: the atrocities of 

that conflict led to the stark realisation, across nations, of the dangers that 

unrestrained popularism might pose to minorities.  Some rights are absolutely 

protected: articles 3 and 4 prohibit torture, inhuman or degrading treatment, slavery 

and forced labour, which cannot under any circumstances be justified.  Although we 

may argue about definitions – what constitutes inhuman or degrading treatment, for 

example – that is clear enough.  But most rights are not absolute: they are subject to 

caveats.  For example, the right to respect for private and family life prohibits the 

interference with that right “except such as is accordance with the law and is 

necessary in a democratic society in the interests of national security, public safety or 

the economic well-being of the country, for the prevention of disorder or crime, for 

the protection of health or morals, or the protection of the rights and freedoms of 

others.” 

 

40. Although drafted by an Englishman, the Convention has embedded into it 

fundamentally European concepts.  I refer to two. 

 

41. First, the European Convention, like so many similar international documents, does 

not set out rights which are to be simply, literally and directly applied; it sets out 

normative principles that are intended to act as guidance and influence behaviour and 

in particular the behaviour of states. 

 

42. In R (Fariborz Rostami) v SSHD [2013] EWHC 1494 (Admin) I had to consider the 

right to work under the Charter of Fundamental Rights of the European Union.  I had 

to consider what was meant in it by “the right to work”.  Article 15(1) provides: 

“Everyone has the right to engage in work and to pursue a freely chosen or accepted 



 14 

occupation”.  To a common lawyer that instinctively means that each EU citizen has a 

right to, and each EU state has a reciprocal obligation to provide, a job.  However, as I 

explained in that judgment, the Charter was intended to emphasise and publicise the 

“universal values of human dignity, freedom, equality and solidarity”.  As such, it was 

normative: it was not itself intended to – and did not – create any new powers and 

rights, or to affect the scope of European competence as set out in the Treaties, or to 

affect the principle of subsidiarity.   

 

43. Second, the European Convention on Human Rights introduced the principle of 

“proportionality”.  This is a modern concept, deriving from Germany, but well 

established as a principle of European Community law by the 1990s, being enshrined 

first in the 1993 Treaty of Maastricht.  By the principle, the acts of Community organs 

and states could not go beyond that which was necessary to achieve the objects of the 

Union; that principle being extended to national measures which affect fundamental 

rights or freedoms established by the EC Treaty (including those established by the 

ECHR) which would be found incompatible with Community law and thus unlawful 

unless necessary to achieve a legitimate aim.  This requires an exercise involving the 

extent to which those fundamental rights are adversely affected, balanced against the 

rights of others and the public interest which will be furthered but only if the 

fundamental rights of individuals are jeopardised.  This is the balancing exercise 

referred to in cases such as Huang v SSHD [2007] UKHL 11, with which you will all 

be familiar.   

 

44. Who has to perform that exercise?  Well, on a challenge to a decision for breach of 

human rights, the House of Lords have held that, where the proportionality of the 

impact of a decision on human rights is at issue, that is a substantive question to be 

objectively determined by the court, and not a procedural one that requires the court 

to investigate the decision-making process (see, e.g., R (SB) v Governors of Denbigh 

High School [2006] UKHL 15: and Miss Behavin’ Ltd v Belfast City Council [2007] 

UKHL 19).    

45. Thus, in SB, Lord Bingham said (at [29]): 

“The focus at Strasbourg is not and has never been on whether a 
challenged decision or action is the product of a defective decision-making 
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process, but on whether, in the case under consideration, the applicant’s 
Convention rights have been violated”; 

and, consequently, what matters in any case is “the practical outcome, not the quality 

of the decision-making process” (at [31]).   

46. The question of the court’s role in such a case was directly in issue in Miss Behavin’.  

The case concerned an application for a licence for a Belfast backstreet sex shop, in 

the face of determination by the council that the appropriate number of sex shops in 

that area was “nil”.  The sale of pornography - one would have thought only just - 

engages the right to freedom of expression in article 10.  In refusing a licence for the 

sex shop, the council failed to take into account the harm to those rights that a refusal 

of a licence would entail.  The Northern Ireland Court of Appeal held that they erred 

in failing to do so, and they set aside the decision ([2005] NICA 35), the judgment of 

the court finding, in traditional judicial review terms (at [65]): 

“We have also concluded that the appellant's rights under article 10 of 
ECHR and article 1 of the First Protocol to the convention were engaged 
and that the council failed to conduct the necessary balancing exercise in 
order to determine whether interference with those rights could be 
justified. The circumstances of the case are not such as would enable the 
conclusion to be reached that, if the council had considered the matter 
properly, it is inevitable that the application would have been rejected. 

On that basis, the Council would have to reconsider the licence application, this time 

properly performing the balancing exercise that proportionality required.   

47. However, the House of Lords held that this was the wrong approach for the court to 

have taken.  Baroness Hale said (at [31]): 

“The first, and most straightforward, question is who decides whether or 
not a claimant's Convention rights have been infringed. The answer is that 
it is the court before which the issue is raised. The role of the court in 
human rights adjudication is quite different from the role of the court in an 
ordinary judicial review of administrative action. In human rights 
adjudication, the court is concerned with whether the human rights of the 
claimant have in fact been infringed, not with whether the administrative 
decision-maker properly took them into account.” 

Lord Hoffmann put it even more bluntly.  It did not matter, he said, whether the 

council had or had not indulged in any “formulaic incantation” with regard to 

proportionality: 
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“Either the refusal infringed the respondent’s Convention rights or it did 
not.  If it did, no display of human rights learning by the Belfast City 
Council would have made the decision lawful.  If it did not, it would not 
matter if the councillors had never heard of article 10 or the First 
Protocol” (at [13]). 

The fact that the council had not engaged with the proportionality exercise they, as a 

public authority performing public functions, were required to perform by virtue of 

section 6 of the Human Rights Act 1998, was not an error which was of any legal 

moment – because the court was bound to conduct that exercise itself, in any event.  

Unsurprisingly perhaps, on the facts of the case, each of their Lordships had no 

difficulty in finding that that the restriction of such activities on social policy grounds 

was an entirely proportionate interference with the rights of the pornography peddling 

licence applicants.   

48. But, in coming to that conclusion, they of course considered the merits, and gave the 

weight they considered appropriate to the various material considerations, including 

social policy of not having sex shops in that part of Belfast (a good deal) and to the 

harm to the right of freedom of expression (not much).  In doing so, they reflected the 

comments of Lord Steyn in (R (Daly) v Secretary of State for the Home Department 

[2001] UKHL 26 at [27], that, when a court considers proportionality, it may be 

necessary to attend to “the relative weight accorded to interests and considerations” 

by the primary decision-maker.  Further, they did not merely consider whether the 

decision-maker acted with procedural propriety and come to a conclusion that was 

within the margin of appreciation given to states even when considering issues of 

proportionality – they conducted the precise proportionality exercise themselves. 

49. It can therefore be seen that, where the courts are required to adjudicate upon a 

planning decision where article 8 is engaged, there is, at first blush, tension between 

well-established planning jurisprudence and now equally well-established human 

rights principles with regard to the correct approach.  The tension is compounded by 

the uncontroversial fact that, where article 8 rights are engaged in a planning matter, 

they are a material consideration that the decision-maker must take into account. 

50. That was an issue with which I grappled in R (Stevens) v Secretary of State for 

Communities and Local Government [2013] EWHC 792 (Admin).  In that case, a 

gypsy and traveller had built around her caravan to such an extent it comprised a 
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development for planning purposes.  She had to apply for restrospective planning 

permission.  She appealed under section 288 of the Town and Country Planning Act 

1990, under which the principles applied are the same as judicial review.  The site 

was in Surrey greenbelt, and her arguments on the traditional planning issues were far 

from strong.  Indeed, they were particularly weak.  However, the appellant said that 

she had two children, at school, and, following ZH (Tanzania) v Secretary of State for 

the Home Department [2011] UKSC 4 and HH v Deputy Prosecutor of the Italian 

Republic, Genoa; F-K v Polish Judicial Authority [2012] UKSC 25, their interests 

(including their article 8 rights) were at least primary if not paramount. 

    

51. The planning counsel before me were frankly appalled by the prospect of SB and 

Miss Behavin’ being applied, i.e. me balancing all of the planning material 

considerations and coming up with a planning judgment as to whether to allow the 

development or not.  They said, with force and sense, that that was a matter for the 

authority and on appeal an inspector – but not me.  They each suggested if the 

principles of those two cases were applied to planning cases then the planning regime 

of the country would effectively collapse.  I saw the obvious force in that.  It was 

about the only matter they agreed upon.  The problem, of course, is that Miss 

Behavin’ was a planning case, or at least a licensing case akin to planning. 

 

52. However, although the conceptual basis of an exercise in proportionality and 

traditional process based challenges in common law has been emphasised in some 

cases (e.g. Daly), there is less difference than some believe.  Wednesbury recognises 

that there is a band of legitimate decision-making for any particular decision; and 

Strasbourg also recognises that states have a margin of discretion in how they ensure 

that article 8 rights are respected.  Kerr LJ could have said in Miss Behavin’ that the 

Council had not taken article 10 rights into account, but, if they had, the result would 

necessarily have been the same.  Hence, the Council’s error was immaterial.  That 

would have been the traditional approach.  Or, if the decision would not necessarily 

have been the same, they could have sent it back to the Council for re-decision.   

 

53. I dealt with the issue thus (at [82]-[84]):     
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“82.  Therefore, although the lawfulness of process is not determinative, 
process may well be important to the court’s determination of whether the 
human rights of the person challenging the relevant decision have in fact 
been breached; because, if the decision-maker (say, an inspector appointed 
to deal with a section 78 planning appeal) gets the process right, then the 
courts will give deference to his decision, and afford him a wide margin of 
error in making it.  As Lord Hoffmann put it in Miss Behavin’ (see 
paragraph 79 above), in those circumstances, it will take “very unusual 
facts” for a finding to be made by a court that there had been a 
disproportionate restriction on Convention rights.   

83. Where a decision-maker is required to perform a decision-making 
exercise involving a number of public interest and private rights, one of 
which demands a proportionality balance to be performed, this overlap in 
approach is obviously helpful.  In any event, problems deriving from the 
approach required by SB and Miss Behavin’ are, in practice, likely to be 
few.  In any proceedings, the court will be faced with a single question, 
namely whether the challenged decision disproportionately infringes an 
individual’s human rights.  In considering that question, it will give due 
deference to the decision of the primary decision-maker, because he has 
been assigned the decision-making task by Parliament, and he will usually 
have particular expertise and experience in the relevant decision-making 
area.  Such a decision-maker will be accorded a substantial margin of 
discretion.  The deference and margin of discretion will be the greater if he 
has particular expertise and experience in the relevant area, and/or if he is 
acting in a quasi-judicial capacity.  If the decision-maker has clearly 
engaged with the article 8 rights in play, and considered them with care, it 
is unlikely that the court will interfere with his conclusion.   

84. Nevertheless, there may be cases where he has clearly not done so at 
all, or not done so properly.  In those cases, I do not consider that, in every 
case where the primary decision-maker has not properly engaged with the 
human rights issues, Miss Behavin’ requires the court itself to grapple 
with the weight of those issues compared with public interest factors, 
irrespective of the area of administration involved and irrespective of the 
expertise and experience of the primary-decision-makers assigned to that 
task.  In areas of high complexity where primary decision-making has 
been carefully assigned by Parliament, it seems to me that it would defy 
logic, and democratic principles, if the court was required to enter into an 
arena reserved to that decision-maker and in doing so to give appropriate 
weight to all sorts of social policy factors, as well as private rights and 
interests, no matter how ill-suited to the task the court might be, how 
expert the primary decision-maker might be and how relatively small the 
human rights issue is in the context of the decision-making process as a 
whole.  In my view, it is arguable, even after Miss Behavin’, that there are 
some cases in which it would be appropriate and lawful for the court to 
quash the primary decision-maker’s decision and, effectively, require him 
to re-make that decision, this time properly taking into account the human 
rights in play as a material factor. 
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54. In my view, now that we have lived and worked with the Human Rights Act for 15 

years, it is time to step back and review where we are; and particularly the respective 

roles of Parliament, the executive government and the judiciary.  Much in the human 

rights field – and particularly article 8 – involves the balancing of highly political 

matters, including the proper weight to be given to individual rights compared with 

the public interest (e.g.) in having an enforceable and enforced immigration policy.  

They are, first, matters for Parliament and the executive government, and matters for 

the judiciary only when things go clearly wrong.   

 

55. Therefore, whilst some have criticised them, I guardedly welcome the attempt of the 

Home Secretary to set out the article 8 rights of those seeking leave to enter or remain 

in the United Kingdom in paragraph 276ADE of and Appendix FM to the 

Immigration Rules.  They attempt to give guidance, based on policy, as to where the 

line should be drawn.  The courts have made clear that that is entitled to considerable 

respect and deference: see, e.g., Izuazu (Article 8 New Rules) Nigeria [2013] UKUT 

(IAC) in which the Upper Tribunal said:  “For reasons we have clearly explained this 

is not to adopt a general test of exceptional circumstances but to identify the need for 

weighty factors in favour of the Applicant in this class of case”; and MF (Nigeria) v 

Secretary of State for the Home Department [2013] EWCA Civ 1192, in which Lord 

Dyson MR said that the test is whether “... there are circumstances which are 

sufficiently compelling and therefore exceptional to outweigh the public interest in 

deportation”.  That was, of course, a deportation case; but, from it, it is clear that 

“exceptional” in this general context both imports rarity and requires suitably 

compelling matters to be put forward sufficient to outweigh the public interest, 

whether that public interest be specifically in respect of deportation or in some other 

aspect of having a coherent, enforceable and rationally enforced immigration policy. 

 

56. In the R (Nagre) v Secretary of State for the Home Department [2013] EWHC 720 

(Admin) at [30], Sales J (as he then was) added this to the analysis in Izuazu: 

 

“The only slight modification I would make for the purposes of clarity is 
to say that if after the process of applying the new Rules and finding that 
the claims for leave to remain under them fails, the relevant official or 
Tribunal Judge considers it is clear that the consideration under the Rules 
has fully addressed any family life or private life issues arising under 
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Article 8 it would be sufficient simply to say that.  They would not have to 
go on in addition to consider the case separately from the Rules.  If there is 
no arguable case that there may be good grounds for granting leave to 
remain outside the Rules by reference to article 8 there would be no point 
in introducing full separate consideration of article 8 again after having 
reached a decision on application of the Rules.” 

 

57. However, in their most recent visit to this area, the Court of Appeal did not agree with 

this approach.  In R (MM (Lebanon) and Others) v Secretary of State for the Home 

Department [2014] EWCA Civ 985, Aikens LJ, giving what can only be described as 

the monumental judgment of the court, reviewed all of the relevant authorities, 

including Nagre.  He said that Nagre did not add to the debate, because it is not 

helpful to require a claimant who does not satisfy the article 8 provisions of the 

Immigration Rules to show he has an arguable case outside the rules: if the claimant 

does not satisfy the rules, then the decision-maker simply has to decide whether or not 

there is an article 8 claim outside the rules.  Conceptually, that is of course correct; 

but decision-makers (and judges) want to know how that concept should be put into 

practice.  Sales J in Nagre – rightly, in my respectful view – turned the focus onto the 

balance that has been struck by those who are democratically elected and accountable 

in the form of the Immigration Rules.  Given that the House of Lords has accepted 

that there is a margin of appreciation in the state in respect of such matters – or, to put 

it another way, considerable deference should be given to the state’s view in respect 

of the balance between individual rights and the interests of the state in this area – it 

seems to me that it might be helpful to decision-makers (and judges), where 

confronted by an article 8 case that otherwise falls outside the Immigration Rules, to 

look for “exceptional circumstances” under the Rules themselves or for something 

arguable to trigger a further investigation into whether an applicant can show that a 

particular decision by the state is a disproportionate interference with his article 8 

rights.  In my view, the Court of Appeal’s recent judgment gives no help as to the 

now critical human rights issues of the relationship between those who are 

democratically elected and accountable (Parliament and the executive) and those who 

are not (the judiciary), the deference the courts should give to the former, and thus 

how we should all in practice go about making decisions involving human rights.       

 

58. These are matters which will be revisited I am sure.  These cases show how the courts 

have not dealt with alien concepts within judicial review with any confidence, or 



 21 

consistency.  In the immediate future, there will be plenty of work for public lawyers 

in this area, and for the members of this new Association; and it will continue to be a 

primary focus of the work in the Administrative Court. 

 

59. Finally, may I wish the Association the best of futures.  As the QB Liaison Judge for 

the Western Circuit, I very much look forward to working with you. 

 


