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Introduction
• Background and key features of the development agreement
• What did the High Court decide?
• What did the Court of Appeal decide?

• What conclusions can we draw from the Court of Appeal’s
judgment?
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The development agreement - background
• Objective: re-development of London Road Industrial Estate, near
Newbury Town Centre for regeneration and maximising income
• Land mostly owned by the Council
• Council sought (non-OJEU) bids and chose St Modwen (SM) as
development partner
• Faraday was part of a consortium bid, but was unsuccessful.
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The development agreement – key features
• Council appointed St Modwen (SM) as developer and estate
management adviser for the site
• SM was under an enforceable obligation (from the date the DA
was entered into) to provide various services to the Council in
respect of the site – including preparing the development strategy
and plot appraisals for specific plots within the site
• SM was obliged to submit the development strategy and plot
appraisals to a Steering Group (consisting of two SM members
and two Council members) for approval

• If SM wished to develop a plot it could serve a notice on the
Council
• Upon SM serving notice, a land interest would be transferred to
SM and at that stage SM would become subject to an enforceable
obligation to carry out the proposed works on that plot.
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Key point: SM would not have an
obligation to carry out works unless it
chose to serve a notice
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What did the High Court say?
• What is the main object of the contract?
Main object = works (not services)
• Does that object correspond to works, services or supplies
definition in PCR?
Yes, corresponded to the works definition
• Is the contractor under an enforceable legal obligation to carry out
that main object?
High Court said “no”. SM was not under a legally enforceable
obligation
to carry out the
works. Whether SM came under
such obligation was entirely a matter for SM to decide.
“In summary, therefore [SM] is free under the DA to “walk
away”,
in the sense that it can choose not to come under an
obligation to acquire
and carry out works on any of the
redevelopment land…”
(paragraph 195)
Therefore, it is not a public works contract (paragraph 223)
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What did the Court of Appeal decide?
• Was the development agreement a public works contract?
• CA said “not yet”
• It was not yet a public works contract because “[SM’s] obligations to
carry out works are – for the moment – contingent obligations” and not
immediately enforceable (paragraph 51)
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What did the Court of Appeal decide?
• By entering into the development agreement without
advertisement, did the Council unlawfully commit itself to entering
into a public works contract?
• CA said “yes”
• The DA would become a public works contract once the option is
exercised (paragraph 57)
• The Court must consider the transaction in its totality (paragraph 59)
• At the date the DA was entered into, the Council had done all that it
needed to do to procure. It had committed itself contractually
(paragraph 61)
• By entering into the DA the Council agreed to act unlawfully in the
future. That is in itself unlawful (paragraph 62)
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What did the Court of Appeal decide?
• Did the Council deliberately and unlawfully avoid the procurement
regime?
• CA said “no”
• “It cannot be said that the underlying purpose of the option provisions
in the DA ,or of the DA as a whole was an unlawful purpose, even if
the DA itself ought to have been the subject of a procurement
process..” (paragraph 68)
• The “economic and commercial reality” is fully apparent from the DA
and had not been disguised. It was not a sham (paragraph 70)
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Conclusions on Public Works Contracts?

Red

Amber

Green

Agreements that impose
obligations for works
(whether conditional or
unconditional). Has the
authority committed itself?
Take a broad, purposive
approach

Section 106 agreements?

Terms which restrict the
permitted use of the land or
which allow the authority to
recover possession if the
land is not in fact
developed within a
specified period

Structures where the real
and sole purpose is to
avoid the procurement
regime

(see Midlands Co-operative
v Birmingham CC and para
53 Faraday)

True land sale (with no
obligations)

Below threshold contracts
Regulation 32 (exclusive
rights exemption)
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The Court of Appeal on VEAT notices
• Was the Council’s VEAT notice valid?
• CA said “no”
• It was not transparent enough
• The description of the object as “an exempt land transaction” was
“more than mere over-simplification” (paragraph 89)
• The justification for the decision not to follow a public procurement
procedure, which referred to no binding obligation “still leaves too
much unclear” (paragraph 90)
• The VEAT “did not alert a third party to the real nature of the
transaction” (paragraph 90)
• Caution against describing in negative terms.
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Background facts
• Lancashire County Council
responsible for providing 0-19 Public
health Nursing Services

Procurement starts: 29th
September 2017

• Existing services provided by: (i)
Lancashire Care Foundation Trust and
(ii) Blackpool Teaching Hospitals NHS
Foundation Trust

• Proposed new contract (Light Touch
Regime):

̶

Decision announced: 27th
November 2017

Proceedings issued: 14th
December 2017

5 years from 1st April 2018

̶

£104 million

̶

Vast majority of such services in
Lancashire

• Only other bidder - Virgin Care – won
by 4.07% (78.5% vs 74.43%) – only
equated to 2 marks

Automatic suspension
hearing: 25th January
2018
Trial: 23rd April to 1st
May 2018
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Background facts: two judgments
Automatic suspension

Trial

• 31st January 2018 - [2018] EWHC
200

• 22nd June 2018 - [2018] EWHC
1589

• Application to lift automatic
suspension

• Dealt with liability and causation

• Refused since:

•

•

Damages would not
adequately compensate the
trusts (NB sufficiently serious)
Negative impact on healthcare
services

•

Possible to offer expedited
trial

•

Services uninterrupted until
trial

• Detailed consideration of
evaluation process, including:
• ITT documentation and
award criteria;
• LCC witness evidence
from:

• Evaluators
• Procurement
managers

Relevant law
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Relevant law
• Light touch regime (regs 74 to 76, PCR 2015):
̶

Flexibility as to choice of procedures;

̶

But must be “at least sufficient to ensure
compliance with principles of transparency and
equal treatment of economic operators”

• Emphasis on:
̶

Disclosure of criteria

̶

RWIND interpretation

̶

Manifest error (less so)

̶

Transparency in terms of reasoning and ability of
court to exercise its power of review
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Relevant law
Evropaiki Dynamiki:

Strabag Benelux:

“The statement of the reasons on
which a decision adversely affecting a
person is based must allow the
Community Court to exercise its
power of review as to its legality and
must provide the person concerned
with the information necessary to
enable him to decide whether or not
the decision is well founded”

“The reasoning followed by the
authority which adopted the
mearure must be disclosed in a
clear and unequivocal fashion so
as, on the one hand, to make the
persons concerned aware of the
reasons for the measure and
thereby enable them to defend
their rights and, on the other, to
enable the court to exercise its
supervisory jurisdiction..”

Judgment - issues
decided
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Issues challenged

Sufficiency
of reasons

Application
of criteria

Use of
undisclosed
criteria

Manifest
error
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Moderation key to the issues
• Criteria:
̶

̶

Quality - 80%

Price - 20%

Individual

• Assess tenders against
criteria and allocate
mark with comments

• Qualitative:
̶

Question (identified as
weighted criteria)

̶

List of non-exhaustive areas to
cover (not individually
weighted)

• Group session,
managed by nonevaluator
Consensus • Discussion of points

Record of
decision

• Undertaken during
meeting
• Not subsequently
circulated to evaluators
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Moderation key to the issues
The moderation meeting notes failed to:
Be clear that each point was discussed

Identify which evaluator had made each point
Reconcile points of disagreement
Be a complete record of points made
Be consistent in identifying key points

Provide reasoning for the scores
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Judgment
The reasons for
the scores were
insufficient in
law

The Council could
not explain why it
awarded the
scores

Evaluators’ score
sheets were not
reliable to show
how consensus
scores reached

Absence of
adequate record
of moderation
meeting

No general
obligation to
disclose meeting
notes

But the Council
relied on the notes
as reasons for the
evaluators’
decisions

LCC couldn’t
show relevant
points
considered

The ITT
documents had
identified points for
bidders to cover in
their answers

No need to score
each point

Breach of the
duty of
transparency

The Council failed
the most basic
standard of
transparency

More than just
administrative
error

Unable to
decide
whether
manifest
error =
decision
set aside

Practical considerations
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Practical considerations
Award criteria
and structure

Evaluators

• Are they measuring the relevant outputs?
• Are they easy to mark and to justify?

• Do they have relevant experience of the
area evaluated or of procurements?
• Is there sufficient training?

Audit trail

• Maintaining accurate records of the
process is essential – both individually and
of any moderation/consensus process

Market
consideration

• Critical to assessment of risk of challenge
• Relevant to court considerations
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Keeping us in suspense:
Recent case law on applications to lift

• Test to lift an Automatic Suspension
• Trends in cases since late 2016
• Merits of the claim / balance of convenience
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Test for lifting the Automatic Suspension

• Automatic Suspension in place where claim form issued in the High Court
before the contract is signed
• Applicable test on an application by the contracting authority to lift the AS is
the test as enunciated by Lord Diplock in American Cyanamid Co v Ethicon
Ltd (No.1) [1975] A.C 39

• As confirmed by the court in various cases, starting with DWF LLP v
Secretary of State for Business Innovation and Skills [2014] EWCA Civ 900
• Summary usually set out in judgments comes from Browne LJ in Fellowes &
Son v Fisher [1976] 1 QB 122
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Summary of the American Cyanamid test

• Is there a serious issue to be tried?

• Is so, would damages be an adequate remedy for the claimant if the suspension were
lifted and it succeeded at trial?
• If not, would damages be an adequate remedy for the defendant if the suspension
remained in place and it succeeded at trial?
• Where there is doubt as to the adequacy of damages for any or all of the parties,
which course of action is likely to carry the least risk of injustice if it transpires that it
was wrong, that is, where does the balance of convenience lie?
• Browne LJ: "It would be unwise to attempt even to list all the various matters which
may need to be taken into consideration in deciding where the balance lies, let alone
to suggest the relative weight to be attached to them. These will vary from case to
case."

osborneclarke.com

Judge dependent?
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Perinatal Institute v Healthcare Quality Improvement
Partnership [2016] EWHC 2626 TCC
• Mrs Justice Jefford

• Suspension lifted
• Damages were an adequate remedy for the claimant
• In any event on the balance of convenience any delay would be against the
public interest since the procurement concerned reducing perinatal mortality
rates.
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Alstom Transport UK Ltd v London Underground Ltd [2017]
EWHC 1521 (TCC)
• Mr Justice Stuart-Smith

• Suspension lifted
• Damages were an adequate remedy for the claimant
• In looking at the balance of convenience the fact that a public body might
have to pay damages as well as the cost of the contract did not, by itself,
mean the suspension should remain in place. Difficult to predict how long
the litigation might take, might be significant and material delay in
implementing the works.
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Sysmex (UK) Ltd v Imperial College Healthcare NHS Trust
[2017] EWHC 1824 (TCC)
• Mr Justice Coulson

• Suspension lifted
• Damages were an adequate remedy for the claimant

• In looking at the balance of convenience, overwhelming evidence in favour
of lifting the suspension as continuation would adversely impact patient care
and the new contract would save the defendant £250,000 per month on
pathology tests alone.
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Lancashire Care NHS Foundation Trust, Blackpool Teaching
Hospitals NHS Foundation Trust v Lancashire County
Council [2018] EWHC 200 (TCC)
• Mr Justice Fraser

• Suspension remained in place
• Damages were an inadequate remedy for the
claimant – incumbent service providers
reorganisation, redundancies, cost and
disruption, impact on other services delivered by the claimant.
• In looking at the balance of convenience, overwhelming evidence in favour
of maintaining the suspension: least risk of injustice; court could offer the
parties an expedited trial.
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DHL Supply Chain Ltd v Secretary of State for Health and
Social Care [2018] EWHC 2213 (TCC)
• Mrs Justice O'Farrell

• Suspension lifted
• Damages were an inadequate remedy for the
claimant – loss of the contract likely to have a substantial
adverse effect on the claimant's reputation – prestigious, high value, loss of
a unique selling point, loss of staff from TUPE, affect ability to win other
contracts; and defendant – disruption to the Future Operating Model.
• Balance of convenience – how long in force? Trial not before November
2018; FOM deadlines would be missed; impact on logistics services and
demands of Brexit; FOM could not function without the logistics contract.
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Eircom UK Ltd v Department for Finance v British
Telecommunications Plc [2018] NIQB 75
• Horner J

• Suspension lifted
• Damages were an adequate remedy for the claimant

• Balance of convenience – the general public would suffer to some extent if
the contract was delayed; the greater injustice would come from delay than
the public interest in 'ensuring there was no ALT or breach of competition
law', which was prejudging the issues.
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Central Surrey Health Ltd v NHS Surrey Downs CCG [2018]
EWHC 3499 (TCC)
• Waksman J QC
• Suspension remained in place
• Defendant did not concede serious issue to be tried (CCG's submission that
CSH's claim was "hopeless and bound to fail")
• Held that there was a serious issue to be tried – whether there was a breach
by the CCG of equal treatment
• Damages were an inadequate remedy for the claimant – difficult to quantify;
losing the contract would have a knock on effect on the community; other
contracts might be affected because staff pooled across different contracts.
• Damages were adequate for the defendant and cross undertaking offered
• Balance of convenience – strongly favoured maintaining status quo and
expedited trial (3 months).
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Bombardier, Hitachi, Alstom v LUL (Siemens interested
party) [2018] EWHC 2926(TCC)
• Mrs Justice O'Farrell
• Suspension lifted
• Damages were an inadequate remedy for the
claimants – procurement distinctively prestigious;
disadvantage in competing for other commercial opportunities; loss of
reputation, which would cause loss difficult to quantify
• Damages were an inadequate remedy for the defendant – LUL would suffer
non financial losses (e.g. benefits to public comfort) and wider economic
benefits
• Balance of convenience – credible evidence that current underground stock
increasingly unreliable; need to improve journey times, comfort, capacity; not
possible to expedite; suspension remaining would cause years of delays.
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Serious issue to be tried vs Balance of convenience

•

LUL acknowledged that the threshold for "serious issue" was low – something more
than bare arguability but not as demanding as the real prospect of success when
seeking to resist summary judgment.

•

For the purposes of the application to lift, LUL conceded that there was a serious
issue to be tried in both claims.

•

Despite this concession, LUL's counsel looked to rely on the weaknesses within the
claimants' cases as part of the "balance of convenience" consideration.

•

Previous cases where perceived strength of the case was taken into consideration
as a relevant factor in the overall discretion as whether to grant relief and one where
it expressly was not.

osborneclarke.com

Perceived strength of the case

LUL - "... serious issue has been conceded, but it is part of our case on
the balance of convenience that these are weak claims."
• LUL submitted that, despite having conceded "serious issue", the weak
nature of the claims as pleaded should be taken into consideration on the
balance of convenience.
• The weaknesses in the claimants' claims should be seen as disproportionate
to the consequences (to LUL and the wider public) of maintaining the
suspension.
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Resisted by Alstom's counsel

Alstom - "Serious issue has been conceded. The merits ... are simply
therefore not relevant , either at the level of serious issue or at the stage
of balance of convenience."
• Sarah Hannaford QC submitted that the court was not justified in embarking
upon a consideration of the merits of the claims at this pre-disclosure stage
of proceedings (American Cyanamid).
• LUL's basis for submitting that the claims were weak was that they were not
detailed factual claims based on detailed documents - detailed documents
had not been disclosed.
• There was therefore no basis for the court to consider the merits.
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Judgment (1)

Para 40: Despite that concession, Mr Coppel has sought to rely on perceived
weaknesses in the claims pleaded by the JV and Alstom as factors that tip the
balance in favour of lifting the suspension. He submits that none of the
claimants has identified any cogent basis to indicate that the outcome of the
procurement was incorrect or flawed.
Para 44: Mr Coppel submits that the obvious and serious flaws and
weaknesses in the claims advanced in the pleadings fall to be considered in the
context of the balance of convenience. It would be quite wrong, and contrary to
the public interest if speculative and optimistic claims were able to significantly
delay, and potentially even imperil, the delivery of projects for substantial public
benefit such as arise in the current proceedings.
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Judgment (2)

Para 45 - I consider that LUL’s concession that there is a serious issue to be
tried for the purpose of the applications currently before the Court is well made.
The pleadings in each claim disclose an arguable cause of action.
Para 46 - Each claim will require the Court to consider in some detail the
technical merits and economic advantages of each bid. That will necessitate an
examination of the specification, the technical content of the proposals, the
technical evaluations and the numerical models used to carry out the NPV
evaluation exercise. It would be inappropriate for the Court to attempt to weigh
the likely strengths and weaknesses of each party’s case without the benefit of
full evidence and reasoned submissions.
Para 47 - For those reasons, I decline to make any observations about the
likely outcome of the trial or take such matters into consideration in determining
the applications.

Thank You
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